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1.1

Relevant Authorities and Legislation
What regulates M&A?

The general provisions for mergers or acquisitions of Indonesian
companies are Law No. 40 of 2007 on the Limited Liability
Company (“Company Law”) and its implementing regulation,
including Government Regulation No. 27 of 1998 on Merger,
Consolidation and Acquisition of a Limited Liability Company
(“GR 27/1998”), setting out the general requirements and procedures for mergers, acquisitions and consolidation, such as mandatory quorum and voting requirements for general meetings of
shareholders (“GMS”), newspaper announcements, announcements to employees, requirements to use a public notary and so
on. As regards public companies, they are subject to: (i) Law No.
8 of 1995 on the Capital Market; (ii) Financial Service Authority
(“OJK”) Regulation No. 9/POJK.04/2018 on Public Company
Takeovers; (iii) OJK Regulation No. 74/POJK.04/2016 on
the Merger or Consolidation of a Public Company; (iv) OJK
Regulation No. 58/POJK.04/2017 on the Electronic Submission
of a Registration Statement or Company Action; and (v) OJK
Regulation No. 54/POJK.04/2015 on the Voluntary Tender
Offer, as well as Company Law.
Other relevant rules relating to mergers and acquisitions in
Indonesia are, among others:
(i) the merger control rules, set by (a) Law No. 5 of 1999
on the Prohibition of Monopolistic Practices and Unfair
Business Competition (“Antitrust Law”), (b) Government
Regulation No. 57 of 2010 on Business Entity Mergers
or Consolidation and Acquisition of Company Shares
that May Cause Monopolistic Practices and Unfair
Business Competition, and (c) the Business Competition
Supervisory Board (“KPPU”) Regulation No. 3 of 2019
concerning Assessment on Mergers or Consolidations
and Acquisitions of Company Shares which may Result in
Monopolistic Practices and Unfair Business Competition
(“KPPU Guidelines No. 3” and together with (b), collectively, “Merger Rules”);
(ii) the labour rights set by Law No. 13 of 2003 on Manpower,
as amended by Law No. 11 of 2020 on Jobs Creation
(“Omnibus Law”);
(iii) the foreign investment rules under (a) Law No. 25 of 2007
on Investment (“Investment Law”), (b) Presidential
Regulation No. 44 of 2016 on List of Business Fields
Closed and Business Fields Open with Conditions for
Investment (“Negative List” – as amended by the
Omnibus Law), and (c) Head of Investment Coordinating
Board (“BKPM”) No. 6 of 2018 on the Guidelines and
Mergers & Acquisitions 2021
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Procedures of Investment Licensing and Facility as
amended by BKPM Regulation No. 5 of 2019;
(iv) applicable OJK regulations for banks, insurance and
multi-finance companies; and
(v) the licensing regime under the Omnibus Law and the
online registration system set by Government Regulation
No. 24 of 2018 on the Electronic Integrated Licensing
Services (“GR 24/2018”) and BKPM No. 1 of 2020 on
the Guidelines for the Implementation of Integrated
Electronic Business Licensing Service.
1.2 Are there different rules for different types of
company?

The rules are generally the same, with the main distinction
being between the rules on private sectors and public sectors,
as mentioned in questioned 1.1 above. For specific sectors, such
as banks, multi-finance, mining, insurance or public companies,
additional rules and requirements apply.
1.3

Are there special rules for foreign buyers?

Yes, due to foreign investment restrictions and limitations for
certain business activities. The government, from time to time,
issues the so-called Negative List, setting out a classification of
certain lines of business (also known as Klasifikasi Baku Lapangan
Usaha Indonesia or “KBLI”) that are either totally closed for
foreign investment (including businesses that are reserved for
small- and medium-scale enterprises) or opened for investment
with certain conditions; for example, (a) limitations on foreign
ownership, (b) a requirement for local partnership, (c) limited
permitted locations, and (d) a requirement for special licences.
1.4

Are there any special sector-related rules?

Yes, certain sectors such as banks, multi-finance, insurance and
mining have specific additional provisions that must be closely
observed.
1.5

What are the principal sources of liability?

The Company Law and GR 27/1998 require any plan for a
merger or acquisition to be announced by the target company
in nationwide newspapers and to the target’s employees within
30 days prior to the call of the GMS. Within 14 days of the
announcement, any creditors of the target have the right to
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object to the proposed merger or acquisition to the target’s
Board of Directors (“BoD”), and if such objection cannot be
settled by the BoD, it must be resolved by the GMS. Note that
the merger or acquisition may not proceed until the objection is
resolved. The employees of the target do not have the same right
to “block” the transaction, but they have the right to request for
termination of their employment and seek severance payment.
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2.1

Mechanics of Acquisition
What alternative means of acquisition are there?

In practice, some parties prefer to structure the transaction as a
business transfer as opposed to a shares transfer or subscription.
A business transfer is typically done by acquiring the target’s
assets and novation of its contracts.
2.2 What advisers do the parties need?

Depending on the scale and scope of the transaction, the parties
may need various advisers. Legal and financial/tax advisors are
the most common advisers, while in specific cases involving real
property, industrial business, and any other matters with environmental issue, advice from environmental advisors may also
be needed.
2.3

The right of first refusal is a contractual matter that should be
written in the Articles of Association (“AOA”) of a company,
while the pre-emptive right is a regulatory requirement; hence,
the answer is affirmative in the event of an issuance of new shares.
2.8 Are there obligations to purchase other classes of
target securities?

There are no mandatory obligations unless required by the AOA
of the target company. For public companies, the mandatory
tender offer rules will apply for the new controller, in cases where
the acquisition of a public company results in a change of control.
2.9 Are there any limits on agreeing terms with
employees?

In a merger or acquisition, the employees have two options: (i)
to continue his/her employment under the existing employment
contract; or (ii) to terminate the employment and receive certain
severance payment. Under the recently issued Omnibus Law,
the specific formula for the severance package in case of mergers
and acquisitions is still subject to implementing regulations to be
issued by the government and therefore remains to be seen.

How long does it take?

From regulatory perspectives, an acquisition will take least 30
days. Practically, the timeline varies depending on the negotiation between the parties and the time required for the due diligence process.
2.4

2.7 Do the same terms have to be offered to all
shareholders?

What are the main hurdles?

From a legal perspective, the hurdles vary from one transaction to another, depending on the sector and the type of the
company. For example, the main hurdles for banks, insurance
and multi-finance companies would be the “fit and proper test”
requirements. For public companies, the main hurdles would be
the mandatory tender offer requirements.
2.5 How much flexibility is there over deal terms and
price?

This is a contractual matter under Indonesian law, except where
the target is a public company and the acquisition is conducted
through the stock exchange or requires a mandatory tender offer
or voluntary tender offer. In such cases, the price is subject to
several minimum pricing requirements
2.6 What differences are there between offering cash
and other consideration?

For considerations in the form of assets that have no have
market value, the law requires these to be assessed by an independent assessor. In addition, if the assets are fixed assets, they
also need to be publicly announced in newspapers.

2.10 What role do employees, pension trustees and
other stakeholders play?

There are no specific roles. Please see question 2.9 above.
2.11 What documentation is needed?

The following documentation is required for acquisitions: (i)
announcements (in newspapers and to employees); (ii) GMS
Resolutions and other mandatory prior consent under the
sectoral business activities; (iii) a sale and purchase agreement
(and a deed of transfer) or share subscription agreement; (iv) the
shareholders’ register; (v) a collective shares certificate; and (vi) a
notification to or approval from the Ministry of Law and Human
Rights (“MOLHR”) or other relevant government agencies,
including the issuance, or update (in case there is a change of the
target’s name, address, KBLI, etc.) of a Business Identification
Number (“NIB”); and (vii) a relevant merger report to be
submitted to the KPPU.
In the case of mergers, the following documentation is generally needed: (i) a merger plan; announcements (newspaper and
employees); (ii) a deed of merger; (iii) the shareholders register;
(iv) a collective shares certificate; (v) notification to or approval
from the MOLHR or other relevant government agencies
(including the issuance of an NIB); and (vi) a relevant merger
report to be submitted to the KPPU.
2.12 Are there any special disclosure requirements?

In addition to the announcements described above, certain
business sectors, such as finance and mining, require additional
disclosures to the relevant government authorities. Specifically,
for public companies, if the information is considered material,
they are required to disclose it to the public.
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In addition, if the acquisition or merger meets the threshold
under the Merger Rules, the company is also required to submit
a report to the KPPU together with certain supporting documents such as a financial report, the company’s profile, the structure of the company’s group, an acquisition or merger summary,
etc. The KPPU may require the company to submit additional
documents for further information on the above-mentioned
documents that have been submitted.
2.13 What are the key costs?

The key costs are the notary fee, advisor (legal, financial) service
fee and severance payment to employees in case of termination
of their employment.
2.14 What consents are needed?

The following consents are needed: (i) approval from the corporate organs as required under the target’s AOA; (ii) approval
from creditors or other concerned parties as may be required
under the target’s existing agreements; (iii) approval from any
relevant authority under the target’s business sector; and (iv)
approval by the MOLHR in the case of any AOA amendments.
2.15 What levels of approval or acceptance are needed?

Unless a higher threshold is provided in the company’s AOA,
for mergers and acquisitions resulting in a change of control,
the minimum requirement under the Company Law is GMS
approval with the quorum of attendance at least ¾ of the total
amount of shares with voting rights, and at least ¾ of the total
number of affirmative votes cast in the GMS.
2.16 When does cash consideration need to be
committed and available?

The acquisition of existing shares is a contractual matter
between the parties. Acquisition through subscription of new
shares requires the consideration to be available prior to the
approval from/notification to the MOLHR.
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3.1

Friendly or Hostile
Is there a choice?

This is not a regulatory matter but purely contractual.
3.2

Are there rules about an approach to the target?

There are no specific rules.
3.3

How relevant is the target board?

The BoD of the target has a significant role, because it is required
by law to act for its company’s interest and not the shareholders.
Also, if the transaction is based on the initiative of the BoD, the
Company Law requires the BoD to prepare a merger or acquisition plan.
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Does the choice affect process?

This does not apply in Indonesia as per question 3.1.
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4.1

Information
What information is available to a buyer?

In general, there is no reliable public registry system in Indonesia
where a person can easily and freely access information on a
company. The MOLHR maintains a company registration
system, which is now moving towards an online system through
the OSS, but this can only be accessed by a public notary and
the information may not be comprehensive. Therefore, in
Indonesian mergers and acquisitions, especially for non-public
companies, cooperation of the target in a due diligence process
is essential as the investor must rely on the information provided
by the target. For public companies, the general corporate information and financial statements are available on the companies
or the Indonesian Stock Exchange (“IDX”)’s websites, due to
disclosure requirements under Indonesian capital market law
and regulations.
4.2 Is negotiation confidential and is access
restricted?

This is basically a contractual matter, except in relation to public
companies where parties must carefully observe the insider
information rules and the disclosure requirements.
4.3 When is an announcement required and what will
become public?

There are two types of announcement pursuant to the timeline:
■
a pre-acquisition/merger announcement in a newspaper
and to employees should be made 30 days before the date
of the GMS to approve the transaction; and
■
a post-acquisition/merger announcement within 30 days
of the relevant acquisition or merger becoming effective
must be made.
In addition, specifically for the acquisition of a public
company, disclosure of material information (i.e., any important
and relevant information or fact on an event, circumstance, or fact that may
affect the price of Securities of a publicly traded company and/or affect the
decision of investor, candidate of investor, or other parties having interest
to that information or fact) must be made two business days after
the information comes to be known, and the new controller
must announce the acquisition in a daily newspaper and on the
target company’s website, the IDX’s website and/or the OJK’s
website within two days as of the date of acquisition. In relation to a merger: a pre-merger announcement of the summary of
the merger plan must be made in a national newspaper or on the
IDX and target company’s websites within two business days of
the date the target company obtains approval from the OJK’s
board of commissioners.
4.4

What if the information is wrong or changes?

Indonesia Company Law does not specify a specific measure
but, considering the relevant organ of the company may be held
liable for negligence, the target should re-announce the correct
information to avoid any challenges.
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Specifically, for the merger of a public company, any change
of information must be announced in a national daily newspaper
or on the IDX and target company’s websites.
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5.1

Stakebuilding
Can shares be bought outside the offer process?

Listed shares of a public company can be bought from the market
and the consideration will follow the market price. However, if
the acquisition is made through a right issue or voluntary tender
offer process, the buyer must buy through the prescribed period, at
the consideration determined in the right issue or voluntary tender
offer announcement. For non-public companies, shares can only
be bought from existing shareholders or by subscribing new shares.
5.2 Can derivatives be bought outside the offer
process?

Yes, derivatives can be bought outside the offer process.
5.3 What are the disclosure triggers for shares and
derivatives stakebuilding before the offer and during the
offer period?

Disclosure to the OJK is required when a buyer acquires 5% or
more of a public company’s shares. The same applies to derivatives in the event such derivatives are converted into shares. In
addition, disclosure to the public in a daily nationally circulated
newspaper or on the IDX’s website is required if the acquisition
or conversion is above 50% or results in a change of control.
5.4

What are the limitations and consequences?

There are no limitations except for purchases through a voluntary tender offer as per question 5.1 above. Any violation of
those mentioned in question 5.1 above is subject to an administrative sanction in the form of a written warning, fines, suspension of business activity, revocation of licence, and cancellation
of any approval and/or registration.
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6.1

Deal Protection
Are break fees available?

This is a purely contractual matter under Indonesian Law.
6.2 Can the target agree not to shop the company or its
assets?

This is a purely contractual matter under Indonesian Law.
6.3

Can the target agree to issue shares or sell assets?

Yes, with the appropriate prior approval of the GMS and, if relevant, the BoD and/or Board of Commissioners.
6.4

72

Bidder Protection

7.1 What deal conditions are permitted and is their
invocation restricted?

This is generally based on a contractual agreement between the
parties, taking into account public policy and general corporate principles such as fair business competition and good faith
principles.
7.2 What control does the bidder have over the target
during the process?

Legally, direct control over the target will only arise once the
bidder has completed the transaction; therefore, the bidder may
gain certain contractual “control” over the target through negative covenants under the conditional sale and purchase agreement.
7.3

When does control pass to the bidder?

Control passes to the bidder once it validly becomes a shareholder, unless there is a contractual limitation through negative
covenants under the transaction documents.
7.4

How can the bidder get 100% control?

Under the Indonesia Company Law, a company must have a
minimum of two shareholders. Therefore, theoretically a shareholder may only directly hold up to 99.9% control. However,
indirect shareholding is possible through shared ownership of
the target by the bidder’s subsidiary or sister company. Note
that this is subject to any shareholding restriction the target may
have relating to its business activities. Furthermore, please also
note that indirect shareholding through a nominee agreement is
prohibited under the Investment Law.
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8.1

Target Defences
What can the target do to resist change of control?

There are no specific measures under Indonesian Law. However,
existing shareholders may exercise their pre-emptive rights to
maintain their existing percentage in the target.
8.2

Is it a fair fight?

Please see question 8.1 above.
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Other Useful Facts

9.1 What are the major influences on the success of an
acquisition?

Governmental authorities’ approvals, the preparation of documents and compliance with the timeline of procedure of acquisition under Company Law are major influences on the success
of an acquisition.

What commitments are available to tie up a deal?

This is a contractual matter, but normally break fees are available.
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9.2

What happens if it fails?

There are no regulatory penalties, unless contractually agreed
otherwise.

102 Updates
10.1 Please provide a summary of any relevant new law
or practices in M&A in your jurisdiction.

Merger report
Following the issuance of KPPU Guidelines No. 3, which
expanded the scope of the merger report from (initially) only
covering shares acquisitions to also including assets acquisitions, the KPPU issued its Guidelines for Assessment of
Merger, Consolidation, and Acquisition on 6 October 2020.
The Guidelines further expand the scope of acquisitions to also
include participating interest acquisition.
Omnibus law
In order to promote investment and create jobs, the legislator enacted Law No. 11 of 2020 on Job Creation, commonly
known as Omnibus Law on 2 November 2020, which introduces various amendments, revocations and supplements to
reportedly approximately 80 existing laws. This law omitted the
previous double (2×) severance pay formula in the case of termination due to the company’s merger or consolidation or dissolution and termination of employment by reason of efficiency.
This law has also abolished the administrative penalty ceiling
under the Antitrust Law (Law No. 5 of 1999). Consequently,
there is no ceiling for a penalty due to violation of the obligation
to notify the merger or acquisition as well.

Mergers & Acquisitions 2021

Merging of business
On 1 April 2020, the BKPM issued Regulation No. 1/2020
(“BKPM Regulation 1/2020”) as an implementing regulation of GR 24/2018, and re-introduced the so-called “Merger
Licences” (previously regulated under Regulation No. 13/2017),
requiring the surviving company in a merger transaction to
obtain a licence from the OSS that substantially merges the
business licences of both the surviving and merging companies
(“Merger Licence”). As the requirement to obtain a Merger
Licence is a post-transaction (i.e., after the merger is effective),
the Merger Licence can be considered as merely administrative
in nature.
Merger, consolidation, acquisition, integration, and
conversion of commercial banks
In December 2019, the OJK issued OJK Regulation No. 41
of 2019 (“OJK Regulation 41/2019”), a regulation to renew
the procedures of mergers, consolidations and acquisitions
for commercial banks with the current developments of the
banking industry. OJK Regulation 41/2019 sets out various new
requirements and procedures relating to several types of corporate actions, including mergers, consolidations, acquisitions,
integrations and conversions.
Banking consolidation policy
On 17 March 2020, the OJK set out the new regulation to
strengthen the Indonesian banking industry by promoting the
consolidation of commercial banks. OJK Regulation No. 12 of
2020 (“OJK Regulation 12/2020”) introduces various provisions that address banking consolidation policy for conventional
and sharia commercial banks. Five commercial bank consolidation schemes are set out under OJK Regulation 12/2020,
through merger, consolidation and integration, among others.

147

148

Indonesia

Miriam Andreta is an Indonesian-qualified lawyer with extensive knowledge and experience in M&A, banking and finance, oil and gas,
and antitrust matters. She graduated from Gadjah Mada University and attended a one-year undergraduate exchange programme at the
University of Tokyo. Ms. Miriam Andreta has just been shortlisted in the Women in Business Law Awards Asia 2020 for the Rising Star Award
in two categories: Corporate and Finance. She was one of the finalists in the Woman Lawyer of the Year category for the Asian Legal Business
Indonesia Law Awards 2020, was regarded by Asia Business Law Journal 2020 and 2019 as one of Indonesia’s A-List Top-100 Lawyers, has
been listed as Asian Legal Business’ Rising Star Indonesia 2019, and was one of the top five finalists for the Young Lawyer of the Year category,
as well as a contender in the Woman Lawyer of the Year by the Asian Legal Business Indonesia Law Awards 2018. She was also listed in the
“40 Under 40” list of outstanding legal professionals in Asia by Asian Legal Business in 2018.
Ms. Miriam Andreta was a partner at one of the biggest firms in Jakarta before joining W&P. She has more than a dozen years of experience
acting for both foreign and domestic lenders in high-profile syndication financing for Indonesian companies, including issuance of bonds and
medium-term notes. She also represents reputable foreign investment companies in upstream and downstream oil and gas projects, multinational companies (including various Japanese companies) in their Indonesian investments, as well as Indonesian state-owned companies
on various legal matters. Regarding antitrust matters, Ms. Miriam Andreta has advised both local and foreign companies on various antitrust
issues relating to their business, as well as assisting with the merger notification process.
Walalangi & Partners (in association with
Nishimura & Asahi)
Pacific Century Place, 19th Floor, SCBD Lot 10
Jl. Jenderal Sudirman Kav. 52–53
Jakarta 12190
Indonesia

Tel:
Email:
URL:

+6221 5080 8600
Mandreta@wplaws.com
www.wplaws.com

Siti Kemala Nuraida is an Indonesian-qualified lawyer with more than seven years of experience focused on banking and finance, multi-finance
fintech, and construction laws and regulations. She was chosen by HukumOnline as one of the inspiring NexGen Lawyers of 2020.
Prior to joining Walalangi & Partners, she worked as an intern in one of the most prestigious Singaporean law firms and as an associate in one
of the biggest law firms in Indonesia.
While pursuing her law degree, she was active in several campus organisations such as the Students’ Executive Body (Badan Eksekutif
Mahasiswa) and Asian Law Students’ Association (ALSA), where she served as Director of Local Chapter Universitas Indonesia. She also
represented Universitas Indonesia’s Law Faculty in a number of national debate competitions as a participant as well as adjudicator. After
she graduated, she attended a six-month course at King’s College, London, on Financial Risk, Stability, and Regulation.
During her years of practice, she has been involved in numerous deals and transactions relating to multi-finance and fintech industries.
Walalangi & Partners (in association with
Nishimura & Asahi)
Pacific Century Place, 19th Floor, SCBD Lot 10
Jl. Jenderal Sudirman Kav. 52–53
Jakarta 12190
Indonesia

Walalangi & Partners (in association with Nishimura & Asahi) (“W&P”) was
founded in 2017 by Mr. Luky I. Walalangi, a highly regarded lawyer with two
decades of experience. W&P is a corporate firm focusing on M&A, Banking
& Finance, Real Property, Project Development, Foreign Direct Investment,
Antitrust, Debt & Corporate Restructuring, Capital Market (Debt and Equity),
Employment, General Corporate, TMT, Energy & Natural Resources and
Construction.
W&P is in full association with Nishimura & Asahi (“N&A”), the largest law
firm in Japan with more than 550 experts in various legal matters, including
cross-border transactions and Asian practices. With this association and
combination of talents, W&P can offer extensive international resources
and a highly responsive client support centre.
W&P is: ranked by Chambers Asia-Pacific 2020 and Chambers Global 2020
in Corporate/M&A; regarded by IFLR1000 2021 as a Recommended Firm;
regarded by Asialaw Profiles 2021 as a Recommended Law Firm; a winner
of Equity Market Deal of the Year at the Asian Legal Business Indonesia
Law Awards 2020; regarded by Asia Business Law Journal as Competition
& Antitrust Law Firm 2020/2021 and Real Estate Law Firm 2020/2021 at
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the Indonesia Law Firm Awards; ranked by Asian Legal Business in M&A
Rankings 2020; and a finalist for the Rising Law Firm at the Asian Legal
Business South East Asia Law Awards 2020.
W&P expanded and doubled its office space in 2019, from 689 sqm in 2018
to almost 1,400 sqm now, and has 25 lawyers and counsel, with a total of
almost 50 employees.
W&P’s team comprises prominent and qualified lawyers, led by Mr. Luky I.
Walalangi, a leading lawyer in Corporate, M&A and Banking & Finance, with
two decades of experience in law practice.
www.wplaws.com
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