
Real Estate 2020
A practical cross-border insight to real estate law

15th Edition

Featuring contributions from:

ALTIUS

Anderson Mori & Tomotsune

Andreas Demetriades & Co LLC Law Firm

BAS – Sociedade de Advogados, SP, RL

Binder Grösswang Rechtsanwälte GmbH

Cordero & Cordero Abogados

DPPA Legal Grzonek Machczyński Świdnicki 
adwokaci i radcowie prawni sp. p.

Gianni, Origoni, Grippo, Cappelli & Partners

GÖRG Partnerschaft von Rechtsanwälten mbB

Greenberg Traurig, LLP

Greychapel Legal

Hogan Lovells

L&L Partners (formerly known as Luthra & Luthra 
Law Offices)

Law Firm Neffat

Maples Group

Marval O’Farrell & Mairal

Meyerlustenberger Lachenal AG

Norton Rose Fulbright LLP

Norton Rose Fulbright South Africa Inc.

Pepeliaev Group

Project Law Attorneys Ltd

Sardelas Petsa Law Firm

Shepherd and Wedderburn LLP

Stibbe

Taras Burhan Law Office LLC

Tirard, Naudin

Walalangi & Partners (in association with Nishimura 
& Asahi)

Wintertons Legal Practitioners



Real Estate 2020
15th Edition

Contributing Editor:

Dan Wagerfield
Norton Rose Fulbright LLP

©2019 Global Legal Group Limited. 
All rights reserved. Unauthorised reproduction by any means, 
digital or analogue, in whole or in part, is strictly forbidden.

Disclaimer
This publication is for general information purposes only. It does not purport to provide comprehen-
sive full legal or other advice. Global Legal Group Ltd. and the contributors accept no responsibility 
for losses that may arise from reliance upon information contained in this publication. 
This publication is intended to give an indication of legal issues upon which you may need advice. 
Full legal advice should be taken from a qualified professional when dealing with specific situations.

ISBN 978-1-83918-016-3
ISSN 1749-4745

Published by

59 Tanner Street
London SE1 3PL
United Kingdom
+44 207  367 0720 
info@glgroup.co.uk 
www.iclg.com

Group Publisher 
Rory Smith

Senior Editors 
Caroline Oakley 
Rachel Williams

Sub-Editor 
Jenna Feasey

Creative Director 
Fraser Allan

Printed by 
Stephens and George Print 
Group

Cover image 
www.istockphoto.com

Strategic Partners



Table of Contents

Q&A Chapters
4 Argentina

Marval O’Farrell & Mairal: Diego Agustín Chighizola & 
Josefina Griot

17 Austria
Binder Grösswang Rechtsanwälte GmbH: Dr. Tibor 
Fabian & Dr. Markus Uitz

158

Netherlands
Stibbe: Pelle van Manen & Simon Petiet

188

Nigeria
Greychapel Legal: Oladele Oladunjoye & Eniola 
Elegushi

Expert Chapter

1 Is Technology Set to Revolutionise the Delivery of Real Estate Legal Services?
Dan Wagerfield, Norton Rose Fulbright LLP

27 Belgium
ALTIUS: Lieven Peeters

36 Costa Rica
Cordero & Cordero Abogados: Hernan Cordero B. & 
Rolando Gonzalez C.

47 Cyprus
Andreas Demetriades & Co LLC Law Firm: Demetris 
Demetriades

57 England & Wales
Norton Rose Fulbright LLP: Helen Finnis & Roopa 
Modi

68 Finland
Project Law Attorneys Ltd: Matias Forss & 
Sakari Lähteenmäki

96

Germany
GÖRG Partnerschaft von Rechtsanwälten mbB:   
Dr. Damian Tigges & Dr. Markus Heider

87

Greece
Sardelas Petsa Law Firm: Alexandra Petsa & Fay 
Vetouli

147

India
L&L Partners (formerly known as Luthra & Luthra Law 
Offices): Sachit Mathur & Tavleen Singh

131

Indonesia
Walalangi & Partners (in association with Nishimura 
& Asahi): Luky I. Walalangi & Andhika Indrapraja

123

Ireland
Maples Group: Diarmuid Mawe & Craig Kenny

105

Italy
Gianni, Origoni, Grippo, Cappelli & Partners: Davide 
Braghini & Domenico Tulli

178

Poland
DPPA Legal Grzonek Machczyński Świdnicki adwokaci 
i radcowie prawni sp. p.: Piotr Grzonek & Marcin 
Świdnicki

209

Portugal
BAS – Sociedade de Advogados, SP, RL: Artur Filipe 
da Silva & Diogo Moreira Ramos

199

Russia
Pepeliaev Group: Alexey Konevsky & Vladislav 
Ivanov

233

Scotland
Shepherd and Wedderburn LLP: David Mitchell & 
Scott Ritchie

218

Slovenia
Law Firm Neffat: Domen Neffat & Leonardo Rok 
Lampret

256

South Africa
Norton Rose Fulbright South Africa Inc.: Pieter 
Niehaus & Chloë Merrington

244

Spain
Hogan Lovells: Emilio Gómez Delgado

299

Switzerland
Meyerlustenberger Lachenal AG: Wolfgang Müller & 
Denise Läubli

266

Ukraine
Taras Burhan Law Office LLC: Taras Burhan & 
Zvenyslava Kit

275

USA
Greenberg Traurig, LLP: Christina Braisted Rogers286

Zimbabwe
Wintertons Legal Practitioners: Cordellia Nyasha 
Midzi & Peter Moor

168

Japan
Anderson Mori & Tomotsune: Kenichi Yamamoto

76 France
Tirard, Naudin: Maryse Naudin



Welcome

From the Publisher
Dear Reader,

Welcome to the 15th edition of The International Comparative Legal Guide to: Real Estate, 
published by Global Legal Group. 

This publication provides corporate counsel and international practitioners with 
comprehensive jurisdiction-by-jurisdiction guidance to real estate laws and regulations 
around the world, and is also available at www.iclg.com. 

This year, one expert chapter focuses on the use of technology and artificial intelli-
gence in real estate legal services.

The question and answer chapters, which in this edition cover 28 jurisdictions, 
provide detailed answers to common questions raised by professionals dealing with real 
estate laws and regulations. 

As always, this publication has been written by leading real estate lawyers and 
industry specialists, for whose invaluable contributions the editors and publishers are 
extremely grateful. 

Global Legal Group would also like to extend special thanks to contributing editor 
Dan Wagerfield of Norton Rose Fulbright LLP for his leadership, support and exper-
tise in bringing this project to fruition.

Rory Smith
Group Publisher
Global Legal Group



Welcome

Preface
It is a great pleasure to have been asked to be contributing editor of this, the 15th edition 
of The International Comparative Guide to: Real Estate 2020. 

Can I start this short introduction to the Guide by thanking Iain Morpeth of Ropes 
& Gray LLP for his years as contributing editor, his insightful articles and his team’s 
contributions to the chapters on England and Wales.  It is clear I have some big shoes 
to fill.

Today’s real estate investment market is an increasingly international one.  As inves-
tors look beyond their domestic markets, they must grapple with a range of issues, 
including property market transparency risk, political risk and currency risk.  Central to 
their success in any given jurisdiction, however, is an understanding of local real estate 
laws and how real estate transactions are structured.  The aim of the Guide is to provide 
that understanding. 

Covering 28 countries, we hope you find the Guide a useful reference point when 
considering cross-border real estate transactions and we encourage you to contact us 
with any suggestions you may have as to how we might improve future editions. 

Dan Wagerfield
Partner & Global Co-Head of Real Estate
Norton Rose Fulbright LLP
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Yes, the Agrarian Law divides the land title into several types 
where each of them is granted for specific purpose and can be 
owned by particular classes of persons (as elaborated in ques-
tion 3.1).

3 Real Estate Rights

3.1 What are the types of rights over land recognised 
in your jurisdiction? Are any of them purely contractual 
between the parties?

The Agrarian Law recognises various types of land title, the 
most common land titles are as follows: 
a. Right of ownership (Hak Milik).  A Hak Milik is a right 

that gives the holder the fullest right a person can possess 
over land in Indonesia.  There is no time limit on the land.  
Only Indonesian citizens and certain limited Indonesian 
legal persons or entities are allowed to hold a Hak Milik. 

b. Right to build (Hak Guna Bangunan or HGB).  A HGB is the 
right authorising the holder to construct buildings or facil-
ities (as opposed to land specifically intended for agricul-
tural purposes; see the HGU, explained below).  A HGB 
can be granted for a maximum period of 30 years, with 
possible extension of 20 years and renewal.  A HGB may be 
held by Indonesian individuals and Indonesian legal enti-
ties, including companies with foreign shareholders (often 
referred to as PMA company).

c. Right to cultivate (Hak Guna Usaha or HGU ).  A HGU is 
the right authorising the holder to utilise the land for agri-
culture or plantation purposes.  Like the HGB, the HGU 
is limited in duration, and is usually for 25 years but can 
be for a maximum of 35 years, with the option of exten-
sion for a maximum of 25 years and renewal.  A HGU may 
be held only by Indonesian individuals or Indonesian legal 
entities, including PMA companies.

d. Right to use (Hak Pakai).  A Hak Pakai is a right to utilise 
land or to collect the products from such land.  A Hak 
Pakai may be held by Indonesian citizens and Indonesian 
legal entities, foreign citizens who reside in Indonesia and 
foreign legal entities having representation in Indonesia, 
representatives of foreign countries and representatives of 
international institutions, departments and non-depart-
mental government institutions, regional government, and 
religious and social institutions.  A Hak Pakai is limited 
in duration (i.e., it is based on either (1) a decree of the 
Ministry of Agrarian and Spatial Plan/National Land 
Office (BPN), or (2) a contract between the Hak Milik 
holder (i.e., the original holder title of the land) and the 
Hak Pakai holder.

1 Real Estate Law

1.1 Please briefly describe the main laws that 
govern real estate in your jurisdiction. Laws relating 
to leases of business premises should be listed in 
response to question 10.1. Those relating to zoning and 
environmental should be listed in response to question 
12.1. Those relating to tax should be listed in response to 
questions in Section 9.

The basic law for land in Indonesia is Law No. 5 of 1960 on 
Agrarian (the “Agrarian Law”), which is quite a complex Law 
reflecting and adopting customary (adat) law developed over 
hundreds of years at rural village level, and further modified by 
Dutch colonial rule.  Prior to the issuance of the Agrarian Law, 
adat law and western law coexisted, governing land registration 
for Indonesians and foreigners respectively.  The Agrarian Law, 
as further implemented by various implementing regulations, 
creates a uniform regime and ends the dualism on land matters 
while still maintaining the communal concepts applicable to 
land under adat law.

In relation to real estate, the Agrarian Law was supplemented 
by Law No. 1 of 2011 on Housing and Settlement Areas and Law 
No. 20 of 2011 on Apartment (“Apartment Law”), which is 
the umbrella law for real estate sector, covering, among others, 
transfer of title, land procurement, organisation of apartments, 
housing, and settlement areas.

1.2 What is the impact (if any) on real estate of local 
common law in your jurisdiction?

The Agrarian Law and the Apartment Law are national laws appli-
cable in all areas in Indonesia.  Regional governments may issue 
implementing regulations and they must follow the basic princi-
ples and rules set by the Agrarian Law and the Apartment Law.

1.3 Are international laws relevant to real estate in your 
jurisdiction? Please ignore EU legislation enacted locally 
in EU countries.

No, they are not.

2 Ownership

2.1 Are there legal restrictions on ownership of real 
estate by particular classes of persons (e.g. non-resident 
persons)?
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If the individual can prove that he/she actually and physically 
possesses and utilises the land (including through statements 
from the head of the region), he/she has the right to sell the land 
to a third party.

4.5 Where there are both unregistered and registered 
land or rights is there a probationary period following 
first registration or are there perhaps different classes 
or qualities of title on first registration? Please give 
details. First registration means the occasion upon 
which unregistered land or rights are first registered in 
the registries.

There is no probation period or different classes of titles.  However, 
the regulation provides a grace period of five years since the issu-
ance of land certificate where an interest party may raise a claim.

4.6 On a land sale, when is title (or ownership) 
transferred to the buyer?

The land title is transferred once the seller and the buyer sign 
a deed of transfer/deed of sale and purchase in Indonesian 
language made before the authorised land deed official.

4.7 Please briefly describe how some rights obtain 
priority over other rights.  Do earlier rights defeat later 
rights?

There is no priority between one land title to another, except for 
differentiation of rights given under a specify type of land titles 
as explained in question 3.1.

5 The Registry / Registries

5.1 How many land registries operate in your 
jurisdiction? If more than one please specify their 
differing rules and requirements.

Indonesia does not have multiple land registrations.  The regula-
tion mandates the BPN to conduct the registration of land.  To 
support this, BPN delegates the registration authority to each 
land office in the regional area.  Based on the official website of 
BPN, there are more than 500 land offices in Indonesia.  Each 
land office serves the registration of land in its working area.

5.2 How do the owners of registered real estate prove 
their title?  

The title land or apartment unit is evidenced by a certificate 
issued by the land office.  There is no uniform evidence of 
ownership for houses but, in practice, building permission (izin 
mendirikan bangunan) issued by the relevant regional government 
is commonly accepted as evidence of ownership for houses.

5.3 Can any transaction relating to registered real 
estate be completed electronically? What documents 
need to be provided to the land registry for the 
registration of ownership right? Can information 
on ownership of registered real estate be accessed 
electronically?

No.  Currently transactions of the land and building or apart-
ment unit must be done physically by signing the deed of 

e. Right of Management (Hak Pengelolaan).  A Hak Pengelolaan 
is the right obtained from the state to control land.  A Hak 
Pengelolaan can be held only by governmental bodies and 
agencies such as: regional governments; and state-owned 
companies.  Each land title above is registered with the 
land office where the land is located, and land ownership 
will be based on land certificates issued by the land office.

3.2 Are there any scenarios where the right to land 
diverges from the right to a building constructed 
thereon? 

Yes, conceptually Indonesian law recognises horizontal ownership 
division principle (horizontale scheiding), where ownership of a land 
can be separated and different from ownership of objects upon the 
land, including building.  To implement this, the building owner 
must have a certain contractual arrangement with the landowner.

3.3 Is there a split between legal title and beneficial 
title in your jurisdiction and what are the registration 
consequences of any split? Are there any proposals to 
change this?

Conceptually, Indonesian law does not recognise beneficial 
owners of real property and therefore there is no split on the 
legal title and beneficiary title in Indonesia.  The registered 
owner in the land certificate will be considered as the legal 
owner of the land and, so far, there has not been any real factual 
discussion to change this concept.

4 System of Registration

4.1 Is all land in your jurisdiction required to be 
registered? What land (or rights) are unregistered?

Yes, the Agrarian Law mandates all land in Indonesia to be 
registered.  However, as the concept of the land registration was 
only introduced in 1960, there are still quite numbers of land 
that are yet registered.

4.2 Is there a state guarantee of title? What does it 
guarantee?

The land certificate validly issued by the relevant land office 
provides guarantee to the holder of peaceful use and right to 
utilise the land in accordance with its usage (although there is a 
five-year grace period after the issuance of land certificate for a 
claim to be brought up against the land certificate). 

4.3 What rights in land are compulsory registrable? 
What (if any) is the consequence of non-registration?

Strictly speaking, ownership right over a plot of land must be 
registered and evidenced by a land certificate.  However, the 
Agrarian Law also recognises unregistered land possessed by 
individuals based on possession or adat law.  One consequence of 
unregistered land is that it cannot be subject to a security interest 
and its ownership may be subject to challenge.

4.4 What rights in land are not required to be 
registered?



125Walalangi & Partners (in association with Nishimura & Asahi)

Real Estate 2020
© Published and reproduced with kind permission by Global Legal Group Ltd, London

6.3 Is there any change in the sources or the 
availability of capital to finance real estate transactions 
in your jurisdiction, whether equity or debt? What are the 
main sources of capital you see active in your market?

The source of financing depends on types of transaction.  For 
individual housing transactions, the most common funding 
source is through bank loans. 

For development of property such as construction of apart-
ment or office building, this normally requires funding from 
financial institutions.

6.4 What is the appetite for investors and/or 
developers to invest in your region compared to last year 
and what are the sectors/areas of most interest? Please 
give examples.

The Government of Indonesia is now conducting an initial 
study to move the capital city from Jakarta to Kalimantan.  If the 
government implements this, we would expect the real property 
market will be very active both in Jakarta and the new capital.

6.5  Have you observed any trends in particular market 
sub sectors slowing down in your jurisdiction in terms of 
their attractiveness to investors/developers? Please give 
examples.

Yes, and according to new trends, there is a slight oversupply of 
apartment and office buildings in the business district in Jakarta. 

7 Liabilities of Buyers and Sellers in Real 
Estate Transactions

7.1 What (if any) are the minimum formalities for the 
sale and purchase of real estate?

The transfer of land title must be done by way of signing a deed 
of transfer before an authorised Land Deed Official where the 
real estate is located.

7.2 Is the seller under a duty of disclosure? What 
matters must be disclosed?

There is no strict obligation for disclosure, but it is crucial for its 
own interest because the seller is liable for any defects that are 
unknown by the buyer.

7.3 Can the seller be liable to the buyer for 
misrepresentation?

Yes, if the buyer suffers loss as a result from the misrepresentation.

7.4 Do sellers usually give any form of title “guarantee” 
or contractual warranties to the buyer? What would be 
the scope of these? What is the function of any such 
guarantee or warranties (e.g. to apportion risk, to give 
information)? Would any such guarantee or warranties 
act as a substitute for the buyer carrying out his own 
diligence?

Yes, it is common practice for buyers to require warranties from 
the seller, normally covering non-existence of security interest, 

transfer before the authorised Land Deed Official.  To register 
such transfer, the purchaser must physically submit the original 
land certificate and the deed of transfer to the land office. 

To access the information on the registered land and/or apart-
ment unit including encumbrance, the applicant must physi-
cally visit the relevant land office by presenting the original land 
certificate or strata title and a Power of Attorney from the land 
and/or apartment owner is mandatory.

5.4 Can compensation be claimed from the registry/
registries if it/they make a mistake?

Theoretically, and as a general rule, an injured party may 
seek compensation from a wrongdoer by commencing a legal 
proceeding.

5.5 Are there restrictions on public access to the 
register? Can a buyer obtain all the information he 
might reasonably need regarding encumbrances and 
other rights affecting real estate and is this achieved 
by a search of the register? If not, what additional 
information/process is required?

Please refer to the discussion in question 5.3.

6 Real Estate Market

6.1 Which parties (in addition to the buyer and seller 
and the buyer’s finance provider) would normally be 
involved in a real estate transaction in your jurisdiction? 
Please briefly describe their roles and/or duties.

Land Deed Official
Indonesian laws require the land deed of transfer to be made 
before an authorised Land Deed Official.  The Land Deed 
Official is responsible for checking and ensuring the validity of 
the land certificates, any existing mortgage and dispute over the 
land, before the parties can proceed with the land transfer.  The 
same goes for encumbering mortgage over land, whereby the 
mortgage deed must be made in a notarial deed prepared by the 
Land Deed Official.

Lawyer
For the buyer, a lawyer will carry out the due diligence over the 
land document, to give the parties advice on the structure of the 
transaction and to prepare the documentation, including the condi-
tional sale and purchase agreement or the draft mortgage deed.

Property Agent/Broker
To conduct among others: marketing; consultation; and 
advertising.

Appraisal
To conduct an assessment on the price of the property which may 
be used by the buyer and seller to determine the purchase price.

6.2 How and on what basis are these persons 
remunerated?

This is mostly on contractual basis.
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8.4 What minimum formalities are required for real 
estate lending?

There is no formality to create a real estate lending as it is a contrac-
tual matter, subject to certain banking and financing regulations.

8.5 How is a real estate lender protected from claims 
against the borrower or the real estate asset by other 
creditors?

By creating a mortgage over the financed real estate, which will 
give security interest to the lender.

8.6 Under what circumstances can security taken by a 
lender be avoided or rendered unenforceable?

Under Indonesian law, a mortgage (and all other security 
interest) is accessory in nature meaning it is created only in the 
event there is an underlying obligation.  Consequently, if the 
underlying agreement is void by the court, the mortgage will 
also be considered as void.

8.7 What actions, if any, can a borrower take to 
frustrate enforcement action by a lender? 

In principle, creditors can enforce security through a sale by 
public auction without recourse to the courts.  In practice, 
however, this is often difficult as we have seen some borrowers 
try to frustrate the enforcement by raising claims against the 
lenders and the auction places.

8.8 What is the impact of an insolvency process or a 
corporate rehabilitation process on the position of a real 
estate lender?

In a bankruptcy proceeding there is a “stay period” of 90 days as 
of a verdict pertaining a declaration of bankruptcy having been 
read out (the lenders can execute their right over the mortgage 
on the 91st day and must exercise the rights within no more than 
two months after the insolvency condition).

8.9 What is the process for enforcing security over 
shares? Does a lender have a right to appropriate shares 
in a borrower given as collateral? If so, can shares be 
appropriated when a borrower is in administration or has 
entered another insolvency or reorganisation procedure?

The most common security created over shares is pledge (gadai) 
which can be enforced, either through public auction or based 
on court decision in civil proceeding. 

The lender is not allowed to appropriate the security given by 
the borrower.

9 Tax

9.1 Are transfers of real estate subject to a transfer 
tax? How much? Who is liable?

The general rule for transfer of land is that the seller is subject 
to income tax in the amount of 2.5% of the purchase price and 
the buyer is subject to the land and building acquisition duty (bea 

no outstanding payment, no dispute, foreclosure, no claim from 
any third party or any government institutions and no envi-
ronmental damages/pollution.  These warranties are normally 
included regardless whether or not the seller carries out its own 
due diligence.

7.5 Does the seller retain any liabilities in respect of 
the property post sale? Please give details.

This is a contractual matter but, generally, the seller is liable for 
any defect that is unknown by the buyer, as well as for misrep-
resentation and mis-warranties.

7.6 What (if any) are the liabilities of the buyer (in 
addition to paying the sale price)?

In case of sale and purchase of land: the purchase price; and 
property tax, as elaborated in section 9.

8 Finance and Banking

8.1 Please briefly describe any regulations concerning 
the lending of money to finance real estate. Are the rules 
different as between resident and non-resident persons 
and/or between individual persons and corporate 
entities?

Housing financing or locally known as Kredit Perumahan Rakyat 
(KPR) could be classified into two types: (i) with government 
subsidy; and (ii) without government subsidy.  Only Indonesian 
citizens categorised as “low-income” meeting certain criteria 
provided under the regulation are entitled to the KPR with 
government subsidy, which agreement must follow the specific 
requirements set by the government, including on: maximum 
interest; and instalment period.

As for the KPR without government subsidy, this is a contrac-
tual matter, subject to certain banking and financing regulations.

8.2 What are the main methods by which a real 
estate lender seeks to protect itself from default by the 
borrower?

The most common security interest created by the borrower is 
mortgage (Hak Tanggungan) over the financed real estate.

8.3 What are the common proceedings for realisation 
of mortgaged properties? Are there any options for a 
mortgagee to realise a mortgaged property without 
involving court proceedings or the contribution of the 
mortgagor?

To create a mortgage, the mortgagor and the mortgagee must 
sign a deed of mortgage before an authorised land deed official and 
have it registered with the BPN where the real estate is located.  The 
mortgage is created only after the registration is complete, which 
would be evidenced by a mortgage certificate.  In an enforcement 
event, the mortgagee cannot possess the land but rather it must 
auction the land and have the proceeds.  Theoretically, the mort-
gage certificate has a self-executionary power without the need for 
a court decision but, in practice, many mortgagees seek court deci-
sions to strengthen its enforcement position.
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Length of Term
Depends on types of real property, for example: land lease is 
normally longer (at least 2.5 – five years) than lease of office 
units (one year – two years).

Rent Increase
The increase should not be significant and is usually determined 
when the initial lease period lapses. 

Tenant’s Right to Sell or Sub-Lease
The common practice in Indonesia usually restricts the tenants 
to sell or sub-lease the real property.

Insurance
In some cases, the lessors usually include the insurance premium 
as tenants’ expenses.

Change of control
Normally, the lessor simply requires a prior notification from 
the lessee.

Corporate restructuring (e.g. mergers) will result in a transfer 
of lease.

Under Indonesian law, in the event of merger, the rights and 
obligations are, by law, transferred to the surviving entity and 
therefore the existing lease would continue to exist. 

Repairs
The common practice is that repairs are of the lessor’s responsi-
bilities unless if the damages are caused by the tenant.

10.4 What taxes are payable on rent either by the 
landlord or tenant of a business lease?

As we are not qualified as tax lawyers, we do not have capacity 
to comment.

10.5 In what circumstances are business leases 
usually terminated (e.g. at expiry, on default, by either 
party etc.)? Are there any special provisions allowing a 
tenant to extend or renew the lease or for either party 
to be compensated by the other for any reason on 
termination?

This is a purely contractual matter under Indonesian law.  
Commonly, the termination event is triggered by either mutual 
consent or occurrence of an event of default. 

Most common remedies are penalties and refunding of the 
paid lease fees.

10.6 Does the landlord and/or the tenant of a business 
lease cease to be liable for their respective obligations 
under the lease once they have sold their interest? Can 
they be responsible after the sale in respect of pre-sale 
non-compliance?

If the lease agreement is novated to a third party, the answer is 
yes, unless agreed otherwise by all parties.

peralihan hak atas tanah – BPHTB) in the amount of maximum 
5%, depending on the region where the land is located.

9.2 When is the transfer tax paid?

When transferring a land, the income tax and BPHTB must be 
paid before the seller and buyer enter into the deed of transfer to 
transfer the title of the land.

9.3 Are transfers of real estate by individuals subject to 
income tax?

Yes, the same rules apply for individuals.  Please refer to our 
response to question 9.1.

9.4 Are transfers of real estate subject to VAT? How 
much? Who is liable? Are there any exemptions?

As we are not qualified as tax lawyers, we do not have capacity 
to comment.

9.5 What other tax or taxes (if any) are payable by the 
seller on the disposal of a property?

As we are not qualified as tax lawyers, we do not have capacity 
to comment.

9.6 Is taxation different if ownership of a company (or 
other entity) owning real estate is transferred?

As we are not qualified as tax lawyers, we do not have capacity 
to comment.

9.7 Are there any tax issues that a buyer of real estate 
should always take into consideration/conduct due 
diligence on?

As we are not qualified as tax lawyers, we do not have capacity 
to comment.

10 Leases of Business Premises

10.1 Please briefly describe the main laws that regulate 
leases of business premises.

Real property lease or rental is generally a contractual matter 
subject to Indonesian Civil Codes.

10.2 What types of business lease exist?

No regulatory types of business lease exist; it is a purely contrac-
tual matter.

10.3 What are the typical provisions for leases of 
business premises in your jurisdiction regarding: (a) 
length of term; (b) rent increases; (c) tenant’s right to 
sell or sub-lease; (d) insurance; (e) (i) change of control 
of the tenant; and (ii) transfer of lease as a result of a 
corporate restructuring (e.g. merger); and (f) repairs?
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11.4 Would there be rights for a landlord to terminate 
a residential lease and what steps would be needed to 
achieve vacant possession if the circumstances existed 
for the right to be exercised?

This is a purely contractual matter under Indonesian law.

12 Public Law Permits and Obligations

12.1 What are the main laws which govern zoning/
permitting and related matters concerning the use, 
development and occupation of land? Please briefly 
describe them and include environmental laws.  

Law No. 26 of 2007 on the Spatial Planning is the main law 
governing zoning in Indonesia.  It mandates each of the regional 
governments to manage zoning and utilisation of land in its 
respective territories and therefore zoning rules may be different 
from one area to another.

12.2 Can the state force land owners to sell land to it? If 
so please briefly describe including price/compensation 
mechanism.

The government can only force landowners to sell the land for 
the purpose of public use for, among others, roads, airports, 
terminals, oils and gas infrastructure, power plans and their 
transmissions, hospitals and/or government offices.

The procedure of land procurement for public purpose is:
1. the public institution (i.e. representing the government) to 

prepare the land procurement plan;
2. socialisation of land procurement plan to the landowner, 

including settlement issues; 
3. announcement of land procurement;
4. collection of data relating to the land, including the area 

and owner of the land;
5 valuation of the land by an independent assessor;
6. negotiation; and
7. transfer of land title.

In the event that the landowner refuses the compensation, 
public institutions may consign the compensation to the relevant 
district court, and the land is deemed to be legally transferred to 
the public institution.

12.3 Which bodies control land/building use and/
or occupation and environmental regulation? How do 
buyers obtain reliable information on these matters?

Land use, occupation and zoning is mainly supervised and 
managed by the BPN and the relevant regional government 
where the land located.  The buyer can obtain the information 
concerning the zoning of the land by submitting its inquiries to 
the relevant regional governments.

The main bodies responsible for the regulation, supervision 
and protection of environment are the Ministry of Environment 
and Forestry and the regional government.  There is no official 
public source to collect the data on the environment condition 
of a land.  In practice, buyers usually discuss with officials of the 
Ministry of Environment and Forestry on the allegation of envi-
ronment violation over the land, and in some case, engaging an 
independent surveyor to conduct environmental due diligence 
over the land.

10.7 Green leases seek to impose obligations on 
landlords and tenants designed to promote greater 
sustainable use of buildings and in the reduction of 
the “environmental footprint” of a building. Please 
briefly describe any “green obligations” commonly 
found in leases stating whether these are clearly 
defined, enforceable legal obligations or something not 
amounting to enforceable legal obligations (for example 
aspirational objectives).

Green lease obligations are not yet a common practice in 
Indonesia, although in certain industrial sectors, we have seen 
some landlords require their tenants to minimise the pollution 
generating from its industrial activity.

10.8 Are there any trends in your market towards more 
flexible space for occupiers, such as shared short-
term working spaces (co-working) or shared residential 
spaces with greater levels of facilities/activities for 
residents (co-living)? If so, please provide examples/
details.

For working spaces, yes, especially in Jakarta as it offers a more 
competitive fee structure compared to traditional lease fees, 
particularly for start-ups.  In contrast, co-living is not yet a 
common practice in Indonesia.

11 Leases of Residential Premises 

11.1 Please briefly describe the main laws that regulate 
leases of residential premises.  

Please refer to our answer to question 10.1 above.

11.2 Do the laws differ if the premises are intended for 
multiple different residential occupiers?

There is no difference whether the premises are intended for 
multiple residential occupiers.

11.3 What would typical provisions for a lease of 
residential premises be in your jurisdiction regarding: 
(a) length of term; (b) rent increases/controls; (c)the 
tenant’s rights to remain in the premises at the end of 
the term; and (d) the tenant’s contribution/obligation to 
the property “costs” e.g. insurance and repair?

■		 Length	of	term:	normally	on	a	yearly	basis.
■		 Rent	 increase/controls:	not	significant,	 to	be	determined	

at the end of the lease period.
■		 The	tenant’s	rights	to	remain	in	the	premises	at	the	end	of	

the term: this is a contractual matter.  In practice, to allow 
this, the parties will include the automatic extension provi-
sion in the lease agreement.

■		 The	 tenant’s	 contribution/obligation	 to	 the	 property	
“costs”, e.g. insurance and repair: this is a contractual 
matter.  In most cases, repair costs are of the lessors’ unless 
caused by lessee’s fault.
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either the Ministry of Environment and Forestry and regional 
government on the alleged or existing violation of environ-
mental law in that particular area.  However, there is no guar-
antee that such information is reliable and comprehensive.  
The buyer may consider to engage a third-party surveyor to 
conduct an environmental due diligence to the land before 
purchasing it.

12.9 In what circumstances (if any) is environmental 
clean-up ever mandatory?

Under the Law No. 32 of 2009 on Environmental Protection 
and Management, a person proven to cause pollution on a real 
estate, may be imposed with obligation to restore the condi-
tion of the land.

In the mining sector, mining companies are also required to 
conduct a reclamation of the land after exploring and exploiting 
phases.

12.10  Please briefly outline any regulatory 
requirements for the assessment and management of 
the energy performance of buildings in your jurisdiction.

For private buildings, the only relevant green building regula-
tion is the one specified in our answer to question 13.3.

13 Climate Change

13.1 Please briefly explain the nature and extent of 
any regulatory measures for reducing carbon dioxide 
emissions (including any mandatory emissions trading 
scheme).

There is yet to be a national law on real estate for emissions 
trading.

13.2 Are there any national greenhouse gas emissions 
reduction targets?

Indonesia is committed to reduce unconditionally 29% of its 
greenhouse gas emissions by the year of 2030.  Subject to avail-
ability of international support, the target is 41% reduction of 
emissions by 2030.

13.3 Are there any other regulatory measures 
(not already mentioned) which aim to improve the 
sustainability of both newly constructed and existing 
buildings?

The Minister of Public Works and Public Housing Regulation 
No. 02/PRT/M/2015 TAHUN 2015 of 2015 on the Green 
Buildings introduce the concept of an environmentally-friendly 
building.  Any building fulfilling the requirement as set out by 
the regulation may obtain an incentive from the government, 
including ease of licensing matters.

12.4 What main permits or licences are required for 
building works and/or the use of real estate?

There are several licences that relevant for the construction of a 
building, including:
1. Location permit, which effectiveness is subject to certain 

condition precedent fulfilment, except in the case of, 
among others, the land area is: (i) less than one hectares 
for general non-agriculture purpose or five hectares 
for low-income housing projects; (ii) located in a special 
zoning and industrial area; and/or (iii) to be used for 
expansion purposes and located adjacent to the existing 
land, in which case the location permit will ensure that the 
construction plan is consistent with the zoning regulation.

2. Building construction permit or locally known as Izin 
Mendirikan Bangunan – IMB.  The IMB is required before 
construction works is commenced.

3. Building worthiness certificate or commonly referred to 
as Sertifikat Layak Fungsi – SLF.  Upon the completion of 
the construction work, the developer must obtain SLF 
to ensure fulfilment of the building technical and safety 
aspects.

12.5 Are building/use permits and licences commonly 
obtained in your jurisdiction? Can implied permission be 
obtained in any way (e.g. by long use)?

Yes, the IMB and SLF are commonly obtained and mandatory 
for the construction and utilisation of a building.  There is no 
implied permission.

12.6 What is the typical cost of building/use permits and 
the time involved in obtaining them?

This depends on the area, because there are retributions to be 
paid to the regional government for the issuance of IMB and 
SLF.  As for the timing, it also varies depending on the area and 
complication of the building.

12.7 Are there any regulations on the protection of 
historic monuments in your jurisdiction? If any, when 
and how are they likely to affect the transfer of rights in 
real estate or development/change of use?

Yes, through Government Regulation No. 10 of 1993, which 
classifies cultural heritage into two types: (i) cultural heritage 
obtained hereditarily; and (ii) cultural heritage owned by the 
country.

The transfer of the first cultural heritage may only be made 
in inheritance or to the country, while the transfer for the 
second will need to be notified and registered to the regional 
government.

12.8 How can, e.g., a potential buyer obtain reliable 
information on contamination and pollution of real 
estate? Is there a public register of contaminated land in 
your jurisdiction? 

No, there is no public register listing the contaminated land in 
Indonesia.  In practice, the buyer may request information from 
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